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not want to have any further contact with
Father. Id. at 31-32. T.L.C. explained that
she wanted to speak with Father, but only
so that he could admit his failings and
apologize “for what he has done.” Id. at 43-
44, When asked why she wanted her foster
parents to adopt her before she turns eigh-
teen in January 2019, T.L.C. stated as
folows.

Yor the past 17 years of my life, I feel
like I've just been living with -- dealing
with people that I don’t really know. You
know, I - I look at my biological par-
ents, and I'm not angry anymore. I'm
not sad. I'm not upset, but I just -
they're just strangers to me. There’s no
emotional connection. There’s nothing.
But with my foster family now, I — I feel
like I just — I finally have, you know,
some chance [of] having a real family.

Id. at 46-47. In light of this evidence, we
discern no abuse of discretion by the or-
phang’ court in terminating Father’s rights
pursuant Section 2511(h),

Based on the foregoing, we vacate the
portion of the deeree terminating Father's
parental rights as to M.S.C. and remand
for a new termination hearing to occur as
soon as possible, during which M.S.C.
must have legal counsel directed by her
who advocates in suppert of her preferred
cutcome, Attorney Cronin may eontinue to
serve as M.S.C’s GAL, but he may not
serve as legal counsel. In addition, we
affirm the portions of the decree terminat-
ing Father’s parental rights to T.L.C. and
D.R.C., as we conclude that the orphans’
court did not abuse its discretion in that
regard.

Decree vacated in part and affirmed in
part. Case remanded for further proceed-
ings consistent with this Opinion. Jurisdie-
tion relinquished.
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Background: Defendant was convicted in

the Court of Common Pleas, Chester

County, No. CP-15-CR-0004483-2015,

David F. Bortner, J., of attempted murder

in the first degree, aggravated assault,

recklessly endangering another person,

and simple assault, and was convicted in a

bench trial of persons not to possess a

firearm. Defendant appealed.

Holdings: The Superior Court, No. 3729

EDA 2017, Stevens, J., held that:

(1) evidenee did not warrant giving defen-
dant’s requested instruction on the cas-
tle doctrine;

() even if defendant had presented evi-
dence that victim unlawfully and force-
fully attempted to enter defendant’s
residence, defendant was engaging in
eriminal activity when he shot victim,
precluding a castle doctrine defense;
and

(3) evidence was sufficient to support de-
fendant’s conviction for attempted
murder.

Affirmed.
Nichols, J., joined the opinion.

Bender, P.J.E., filed a coneurring opinion.

1. Criminal Law €¢=1134.51, 1152.21(2)

The Superior Court's standard of re-
view when considering the denial of jury
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instructions is one of deference; an appel-
late court will reverse a court’s decision
only when it abused its diseretion or com-
mitted an error of law.

2. Criminal Law &=1134.51

The key inquiry in considering the
denial of jury instructions is whether the
instruction on a particular issue adequate-
ly, accurately, and clearly presents the law
to the jury, and is sufficient to guide the
jury in its deliberations.

3. Assault and Battery ¢=69
Homicide =760
The “castle doctrine” is an evidentiary
means by which a defendant may attempt
to prove justification by self-defense.

See publication Words and Phrases
for other judicial constructions and
definitions.

4, Assault and Battery ¢=96(4)
Homicide ¢=1491

The eastle doctrine is subject to a
similar, initial standard by which courts
must assess the appropriateness of a self-
defense instruetion, namely, that a valid
claim of self-defense, or the castle doe-
trine, must be made out as a matter of law,
and this determination must be made by
the trial judge.

5. Assault and Battery <=83(4)
Homicide &=1030, 1064
A elaim of self-defense, or a claim

under the castle doctrine, may consist of
evidence from whatever source.

6. Assault and Battery ¢=96(4)
Homicide €=1491

Evidence in prosecution for attempted
murder and aggravated assault did not
warrant giving defendant’s requested jury
instruction on the castle doctrine, based on
defendant’s conduct of firing semiautomat-
ic pistol from inside his residence in re-
sponse to loud banging on the door by

group that included vietim, where there
was no evidence that victim was in the
process of unlawfully and forcefully enter-
ing defendant’s residence. 18 Pa. Cons.
Stat. Ann. § 505(b)(2.1), (2.2).

7. Assault and Battery &96(4)
Homicide 1491
A court does not necessarily assess
burdens of procf when considering the ap-
plicability of a castle doctrine jury instrue-
tion, but instead whether there was any
evidence to justify the instruction,

8. Criminal Law ¢=1130(2)

Attempted murder defendant waived
argument that jury was required to deter-
mine whether there was any evidence that
victim unlawfully and foreefully attempted
to enter defendant’s residence, as required
to support a defense under the castle doe-
trine, where defendant did not cite any
evidence that vietim unlawfully and foree-
fully attempted to enter the house. 18 Pa.
Cons. Stat. Ann, § 505(b)(2.1), (2.2); Pa. R.
App. P. 2119(d).

9, Criminal Law €=1130(2)

When an argument section in a plead-
ing fails to cite evidence, the Superior
Court shall not develop an argument, or
scour the record to find evidence to sup-
port an argument; instead, it will deem the
issue to be waived. Pa. R. App. P. 2119(d).

10. Assault and Battery ¢=69
Homicide €760
Weapons &202

Even if vietim unlawfully and forceful-
ly attempted to enter defendant’s resi-
denee, defendant was engaging in criminal
activity when he shot victim through the
door of his residence in response to
pounding on the door, precluding a castle
doetrine defense; defendant’s illegal pos-
session of a firearm eonstituted criminal
activity and a felony, defendant picked up
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firearm while not in imminent danger
from victim, and defendant’s discharge of
illegal firearm was clearly related to his
confrontation with victim, as it was the
weapon he used in coming into contact
with vietim. 18 Pa. Cons. Stat. Ann.
§§ 505(b)(2.1), (2.2), 505(b)(2.2)(iii).

11. Homicide =558, 559

Evidence that defendant fired a weap-
on through his front door in response to
group of people banging on it, resulting in
the vietim being struck by a bullet in the
small intestine, was sufficient to support
his conviction for attempted murder; firing
the weapon at a group of people was a
substantial step toward commission of a
crime, and even though defendant did not
see the vietim as he was firing, he fired the
gun toward where he perceived the group
of people to have been standing and at an
abdominal-area height, which was suffi-
cient for the jury to infer a specific intent
to kill. 18 Pa. Cons. Stat. Ann. §§ 901(a),
2502(a), 2502(d).

12. Criminal Law

1159.2(7)

The standard of review for a challenge
to the sufficiency of the evidence is to
determine whether, when viewed in a light
most favorable to the verdiet-winner, the
evidence at trial and all reasonable infer-
ences therefrom are sufficient for the trier
of fact to find that each element of the
crimes charged is established beyond a
reasonable doubt.

13. Criminal Law ¢=1159.2(8)

In a review of the sufficiency of the
evidence to convict a defendant, the facts
and circumstances established by the Com-
monwealth need not preclude every possi-
bility of innocence.

14. Criminal Law <=741(1)

In a review of the sufficiency of the
evidence to conviet a defendant, any doubt

€=1144.13(2.1),
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raised as to the accused’s guilt is to be
resolved by the fact-finder.

15. Criminal Law ¢=1159.2(2)

The Superior Court will not disturb
the verdict unless the evidence is so weak
and inconclusive that as a matter of law no
probability of fact may be drawn from the
combined circumstances.

16. Criminal Law €=552(1)

The Commonwealth may sustain its
burden of proving every element of the
crime beyond a reasonable doubt by means
of wholly circumstantial evidence.

17. Criminal Law ¢=1038.2

Under Criminal Procedural Rules, the
mere submission and subsequent denial of
proposed points for charge that are incen-
stant with or omitted from the instructions
actually given will not suffice to preserve
an issue, absent a specific objection or
exception to the charge or the trial court’s
ruling respecting the points. Pa, R. Crim,
P. 603, 647(B).

18, Criminal Law ©=1159.2(1)

The Superior Court's review of suffi-
ciency of the evidence claims is not what
instructions the jury followed to reach its
verdict, but instead to evaluate the evi-
dence the jury had before it.

19. Criminal Law ¢=44

The substantial step test broadens the
scope of attempt liability by concentrating
on the acts the defendant has done and
does not focus on the aets remaining to be
done before the actual commission of the
erime.

20, Homicide <536

The period of reflection required for
premeditation o establish the specific in-
tent to kill may be very brief; in fact, the
design to kill can be formulated in a frac-
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tion of a second. 18 Pa. Cons. Stat. Ann.
8§ 2502(a), 2502(d).

21. Homicide ¢=1141

The mens rea required for first-de-
gree murder, specific intent to kill, may be
established solely from circumstantial evi-
dence. 18 Pa. Cons. Stat. Ann. §§ 2502(a),
2502(d).

22. Homicide <=9308

The law permits the fact finder to
infer that one intends the natural and
probable consequences of his acts to deter-
mine whether there was specifie intent to
kill in a proseeution for first-degree mur-
der. 18 Pa. Cons. Stat. Ann. §§ 2502(a),
2502(d).

23. Homicide =908

The manner by which a killing ig ac-
complished ean provide an inference of
gpecific intent to kill. 18 Pa. Cons. Stat.
Ann. §§ 2502(a), 2502(d).

24. Homicide <908

The use of a deadly weapon upon a
vital part of the victim's body allows an
inference of specific intent to kill. 18 Pa.
Cons. Stat. Ann. §§ 2502(a), 2502(d).

25. Homicide ¢=1141, 1142

Specific intent and malice required to
support conviction for attempted murder
may be established through circumstantial
evidence, such as the use of a deadly weap-
on on a vital part of the victim’s body. 18
Pa. Cons. Stat. Ann. §§ 901(a), 2502(a),
2502(d).

* Former Justice specially assigned to the Supe-
rior Court.

1. 18 Pa.C.8. §§ 901, 2502(a) (attempted first-
degree murder); 18 Pa.C.S. § 2702(a)(1), (4
(aggravated assault); 18 Pa.C.S. § 2705 (reck-
lessly endangering another person); 18 Pa.
C.S. § 2701(a)(1), (2) (simple assault); 18 Pa.

Appeal from the Judgment of Sentence
June 22, 2017, In the Court of Common
Pleas of Chester County, Criminal Division
at No(s): CP-15-CR-0004483-2015. David
F. Bortner, J.

Norris E. Gelman, Philadelphia, for ap-
pellant.

Nichelas J. Casenta, Jr., Assistant Dis-
triet Attorney, West Chester, for Com-
monwealth, appellee.

BEFORE: BENDER, P.J.E,,
NICHOLS, J., and STEVENS, * P.JL.E.

OPINION BY STEVENS, P.J.E.:

Appellant, James Maurice Cannavo, Jr.,
appeals from the judgment of sentence
entered in the Court of Common Pleas of
Chester County on June 22, 2017, follow-
ing his conviction by jury of attempled
murder in the first degree, aggravated as-
sault, recklessly endangering another per-
son, and simple assault, along with his
bench-trial conviction of persons not to
possess a firearm.! For the following rea-
sons, we affirm.

Appellant was staying at a carriage
house near West Chester University on
Halloween night in 2015. That night, the
victim and his friends went out into the
town of West Chester with minimal Hal-
loween costumes. Some testimony indieat-
ed they were intoxicated. At 1:17 am,
they purportedly attempted to enter what
they believed to be a party around the
carriage house, but were denied entry. The
victim, and possibly others, subsequently
banged on Appellant’s door. Testimony
varied as to the number of times the group

C.S. § 6105(a)(1) (persons not to possess a
firearm). The Section 2705 and 2701{a}1)
sentences merged with the attempted first-
degree murder sentence. The Section
2701(a)(2) sentence merged with the Section
2702(a)(4) sentence.
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banged on Appellant’s door, though Appel-
lant testified that he heard repeated, loud
strikes.

Testimony also revealed that Appellant
had a closed-circuit television that permit-
ted him to see the area outside his door.
Appellant fired a .40 caliber semiautomatie
pistol at the door, without opening it. The
bullet went through the door and struck
the vietim through his small intestine and
colon. The police would later diseover that,
due to Appellant’s prior criminal reeord,
Appellant did not lawfully possess the gun
he fired at the deor. The victim survived,
and police charged Appellant with the
above crimes.

Appellant raised a claim of self-defense
at trial. Prior to the court's instructions to
the jury, Appellant requested a charge
directing the jury to consider the castle
doetrine, 18 Pa.C.S. § 505, which would
inform the jury of a presumption of a
reasonable belief that deadly force was
necessary for Appellant to defend himself.
The trial court denied Appellant’s request.

The jury convicted Appellant of the
ahove crimes, and the trial court subse-
quently convicted Appelltant, following a
beneh trial, of persons not to possess a
firearm. The court sentenced Appellant on
June 22, 2017, to an aggregate term of
twenty-five to fifty years’ imprisonment.
Appellant filed post-sentence motions on
June 30, 2017, which the trial eourt denied,
after a hearing, on October 24, 2017. This
appeal followed on November 15, 2017.
Appellant filed a timely Pa.R.A.P. 1925(b)
statement, and the trial court filed a re-
sponsive opinion.

Appellant raises two claims on appeal:
(1) whether the trial court erred in deny-
ing Appellant’s request to instruct the jury
on the eastle-doctrine presumption; and (2)
whether the evidence was sufficient to sus-
tain his convietion of attempted murder?

199 ATLANTIC REPORTER, 3d SERIES

[1,2] Our standard of review in regard
to a trial court’s decisions on jury instruc-
tions is well-settled: “[OJur standard of
review when considering the denial of jury
instructions is one of deference—an appel-
late court will reverse a court’s decision
only when it abused its discretion or com-
mitted an error of law.” Commonwealih v.
Galvin, 603 Pa. 625, 651, 985 A.2d 783,
788-89 (2009). “[Our] key inquiry is wheth-
er the instruction on a particular issue
adequately, accurately and clearly presents
the law to the jury, and is sufficient to
guide the jury in its deliberations.” Com-
moniwealth v. Hamillon, 766 A2d 874,
878 (Pa.Super. 2001). Appellate review of a
court's decision as to whether the castle
doctrine is applicable, however, is less
clear. At issue are the following subsec-
tions of 18 Pa.C.8. § 505:

(b) Limitations on justifying neces-
sity for use of force

* * ¥

(2.1) Except as otherwise provided
in paragraph (22), an actor is pre-
sumed to have a reasonable belief that
deadly force is immediately necessary
to proteet himself against death, seri-
ous bodily injury, kidnapping or sexu-
al intercourse compelled by force or
threat if both of the following condi-
tions exist:

(i) The person against whom the
force is used is in the process of
unlawfully and forcefully entering,
or has unlawfully and foreefully en-
tered and is present within, a dwell-
ing, residence or cccupied vehicle;
or the person against whom the
force is used is or is attempting to
unlawfully and forecefully remove
another against that other's will
from the dwelling, residence or oc-
cupied vehicle,
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(ii) The actor knows or has reason
to believe that the unlawful and
forceful entry or act is occurring or
has occurred.

(2.2) The presumption set forth in

paragraph (2.1) does not apply if:
(i) the person against whom the
force is used has the right to be in
or is a lawful resident of the dwell-
ing, residence or vehicle, such as an
owner or lessee;
(ii) the person sought to be re-
moved is a child or grandchild or is
otherwise in the lawful custody or
under the lawful guardianship of
the person against whom the pro-
tective force is used.
(iii) the actor is engaged in a crim-
inal activity or is using the dwelling,
residence or occupied vehicle to fur-
ther a criminal activity; or
(iv) the person against whom the
force is used is a peace officer act-
ing in the performance of his official
duties and the actor using force
knew or reasonably should have
known that the person was a peace
officer.

18 Pa.C.S. § 505(b)(2.1), (2.2).

The castle doctrine was formalized into
statute by our legislature in 2011. Since
that time, the trial court and the parties
agree there has been sparse case law ad-
dressing the applicability of the castle
doctrine. Our Supreme Court in 2016,
however, provided some clarity on the ap-
plication of the castle doctrine in Com-
monwealth v. Childs, 636 Pa. 322, 142
A3d 823 (2016). In Childs, although the
primary issue was whether the defendant
was entitled to a castle-doctrine instruc-
tion when his trial took place after enact-
ment of the castle-doctrine statute, but
the act took place before enactment of the
statute, our Supreme Court noted that the

Section 505(b)(2.1) presumption did not

actually alter the elements of a castle-doc-
trine defense. Instead, subsection 2.1
“provides an eﬁdew
in the factfinder’s evaluation of the merits
of a castle doctrine defense.” Childs, 636

Pa. at 335-36, 142 A.3d at 831-32. Subsec-
tion 2.1 consequently

creates a presumption that impacts the
evidentiary burden of a defendant seek-
ing its protection as well as the factfin-
der’s analysis of the evidence in order to
determine whether the defendant has
established a castle doctrine defense. It
is a law that provides a_method to en-
force tEw;ghL of self defense as embod-
1ed by the castle doctrine. In s ,‘1.?:,}.8
a procedura] statute. k

e i

——-

Id. at 338, 142 A.2d at 833.

[3-5] Viewed in this light, and consid-
ering the castle doctrine’s inclusion within
the self-defense.statute, it is apparent.that
the castle doctrine is an evidentiary means
by which a defendant ma Lattem.ﬁ’ to
prove ,]ustlﬁcatl(m n by self-defense. Thus, it
is su'gect to a similar, initial standard by
which court.s must assess the aw_!m'oprlate-

...... it

SS of a se].f defense mstmctmn, namely,
that” “a vahd dm gfﬁselid,giense,[@r the
cast.}e doctnne] must be made out as a
matter of law, and thls det.ennmatlon must
tﬁ:e ‘made by the trial Judgg ‘Such”claim
may consist _ of evidence from whatever
Sourcé 22 Commonwealth . Mayﬁeld 401
Pa.Super. 560, 585 A.2d 1069, 1070 (1991)
(en banc ). In the case sub Judzce the trlal
court was tasked with

et S s

er Appeilan made a i%hd claim

‘castle « doct.rme as a matter of law.

Subsectmn 2 1 requires both subsections
2.1(i) and 2.1(ii) to be met in order for the
castle doctrine to apply. See 18 Pa.C.S.
§ 505(b)(2.1) (reasonable belief of deadly
force is presumed necessary “if both of the
following conditions exist” (emphasis add-
ed) ). Subsection 2.1(i) lists, inter alia, the
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following requirements: (A) the victim is in
the process of unlawfully and forcefully
entering, or has unlawfully and forcefully
entered and is present within, (B) a dwell-
ing, residence, or occupied vehicle. 18 Pa.
C.S. § 505(b)(2.1)(i). Subsection 2.1(ii) then
provides that the defendant must have
known, or had reason to believe, that the
unlawful and forceful entry or act is occur-
ring.

[6] Appellant initially argues that the
trial court erred when it considered wheth-
er the castle doctrine applies to be a ques-
tion of law. Appellant contends that such
treatment by the trial court results in an
unclear burden of proof for the trial court
to make its determination, as well as re-
moving the fact-finding province from the
jury. Appellant argues that the result is
the denial of his right to due process of
law. Appellant’s argument fails.

Trial courts have long been tasked with
the responsibility of determining whether
the facts evinced at trial permit a self-
defense instruction. See, e.g., Common-
wealth v. Tilley, 528 Pa. 125, 138-39, 595
A2d 575, 581-82 (1991) (affirming trial
court’s refusal to instruct jury on self-
defense because defendant “was unques-
tionably the aggressor” and because of
lack of sufficient evidence to support find-
ing that defendant was protecting himself
from unlawful force); Commonwealth v.
Serge, 837 A.2d 1255, 1265-66 (Pa.Super.
2003) (affirming trial court’s refusal to give
instruction on imperfect self-defense when
facts introduced at trial supported nothing
more than defendant’s voluntary intoxi-
cation).

[7] We have established that the.stan-
dards for permitting a castle-doctrine. in:
struction are the same as when reviewing
whether a self-defense instruction is ap-
propriate. Thus, a court does not necessar-
ily 558658 burdens of proof when consider-
ing the applicability of a castle-doctrine

i e i
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instruction, but instead whether ther S
afly evidenice to justify the instruction. CF.
Commonuwealth v. Torres, 564 Pa. 219,
224, 766 A.2d 342, 345 (2001) (“While there
is no burden on a defendant to prove the
[self-defense] claim, before the defense is
properly at issue at trial, there must be
some evidence, from whatever source, to
justify a finding of self-defense.”).

In the case sub judice, the trial court
clearly based its finding on whether there
was “some evidence, from whatever
source,” to justify the castle-doctrine in-
struction:

There were approximately 8 to 10 per-
sons in the alley outside the carriage
house, including the victim, the vietim’s
friends, and several neutral eyewit-
nesses. The witnesses’ precise accounts
of that evening differ, whether due to
alcohol or the passage of time or both,
but the facts they testified to are broad-
ly consistent. They all testified that the
group of intoxicated students, including
the victim, became rowdy when they are
denied entry into a nearby party. All but
one of the witnesses agreed that the
vietim and possibly others struck the
carriage house door, once or multiple
times.

However, none of them suggested that
any member of the group was thinking
about entering, or actually attempting to
enter, the carriage house. No evidence
whatsoever, express or implied, was pre-
sented at trial that the victim himself,
Fletcher Grady, was attempting to gain
entry to the carriage house at the time
he was shot.... The only “evidence”
that the victim was attempting to break
into the carriage house is [Appellant]'s
uncorroborated testimony of his person-
al, subjective belief that the victim was
attempting to break in, which is contra-
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dicted by the physical evidence at the
scene.

Trial Ct. Op., filed 12/19/17, at 5-6.

The trial court’s statement that Appel-
lant’s testimony was uncorroborated is of
no moment in determining whether it had
the authority to decide whether to give an
instruction on the castle doctrine, as Ap-
pellant’s personal belief implicates only
subsection 2.1(ii). Evidence supporting
subsection 2.1(i) was also necessary, and
the trial court explicitly found that there
was no evidence presented indicating that
the victim was in the process of unlawfully
and forcefully entering the carriage house.
Accordina’ly, the tria.l cou.rt acted _Eroperly

doctrine instruction | to be a questlon of law

g

subject to the e court’s review v of the evi-..

deg_g_g__mesgutgg See Childs, supra; Til-
ley, supra.

[8] Next, we address Appellant’s claim
that “questions of fact raised at trial must
be decided by the jury — and not by the
judge alone.” Appellant’s Brief at 32. Ap-
pellant does not elaborate on this argu-
ment, other than to quote this Court’s en
banc decision in Mayfield, supra. As we
have found, the trial court appropriately
confined its determination to whether
there was any evidence of the victim's
having unlawfully and forcefully attempted
to enter the carriage house. Appellant
would be entitled to relief, therefore, only
if evidence was actually presented of the
vietim’s unlawful and forceful attempt to
enter the carriage house.

[9] Appellant’s argument section fails
to cite any such evidence. See Pa.R.A.P.
2119(d) (“When the finding of, or the re-
fusal to find, a fact is argued, the argu-
ment must contain a synopsis of all the
evidence on the point, with a reference to
the place in the record where the evidence
may be found.”). “We shall not develop an

argument for an appellant, nor shall we
scour the record to find evidence to sup-
port an argument; instead, we will deem
[the] issue to be waived.” Milby v. Pote,
189 A.3d 1065 (Pa.Super. 2018) (citing
Commonwealth v. Beshore, 916 A.2d
1128, 1140 (Pa.Super. 2007) ). Appellant’s
mere quotation of Mayfield, supra, fails to
provide this Court with any meaningful
application of Mayfield with the relevant
facts. As we will not make Appellant’s
arguments for him, we deem this claim
waived. See Milby, supra.

[10] The trial court opined, in the al-
ternative, that even if Appellant had pre-
sented sufficient evidence to satisfy sub-
section 2.1, Appellant unlawfully possessed
the firearm he used to shoot the victim,
and thus he was “engaged in a criminal
activity” as contemplated by Section
505(b)(2.2)(iii). Appellant urges this Court
to read subsection 2.2(iii) in conjunction
with subsection 2.3, which specifically pre-
cludes persons not to possess firearms,
and find that the absence of such specific
preclusion in subsection 2.2 means the leg-
islature deliberately excluded such lan-
guage from the castle doctrine’s restrie-
tions. Appellant argues that Section 505(d),
which defines “criminal activity,” further
suggests his illegal possession of the weap-
on is not relevant for purposes of the
castle doctrine because it was justifiable
and related to the confrontation. We dis-
agree.

Our objective when construing a statute
is to ascertain and effectuate the legisla-
ture’s intent. 1 Pa.C.S. § 1921(a). “Where
the words of a statute are clear and free
from ambiguity the legislative intent is to
be gleaned from those very words.” Com-
monwealth v. Andrews, 173 A.3d 1219,
1221 (Pa.Super. 2017) (quoting Pennsylva-
nia Fin. Responsibility Assigned Claims
Plan v. English, 541 Pa. 424, 664 A.2d 84,
87 (1995) ). When construing a statute, we
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begin with a presumption that the legisla-
ture intended the entire statute to be ef-
fective and certain. 1 Pa.C.5. § 1922(2);
Commonwealth v. Tareila, 895 A.2d 1266,
1269 (Pa.Super. 20086).

Seetion 505(d) defines “eriminal activity”
as follows: “[Clonduct which is a misde-
meanor or felony, is not justifiable under
this chapter and is related to the confron-
tation between an actor and the person
against whom force is used.” 18 Pa.C.8.
§ 505(d). Appellant asks this Court to
compare Section 505(b)(2.2)(iii), which pre-
cludes application of the ecastle doctrine if
“the actor is engaged in a eriminal aetivi-
ty,” with Section 505(b)(2.3), which pro-
vides: “An actor who is not engaged in a
criminal activity, who is not in illegal pos-
session of a firearm and who is attacked in
any place where the actor would have a
duty to retreat ... has no duty to retreat
and has the right to stand his ground and
use foree, including deadly force....” We
conclude that such comparison, however, is
unnecessary and misleading, Subsection
2.3 involves circumstances when a defen-
dant’s duty to retreat is not required, bet-
ter known as the “Stand Your Ground”
defense. Subsection 2.3 has no bearing on
whether the defendant’s activity is consid-
ered criminal in nature.

Instead, because the language of Section
505(b)(2.2)(iii) is clear and unambiguous,
we review simply whether Appellant’s ille-
gal possession of the firearm constituted
criminal activity under Section 505(d). See
Andrews, supra. It is undisputed that the
illegal possession of a firearm constituted a
felony. We agree with the trial court’s
assessment that by picking up the firearm
while not in imminent danger from the
vietim, Appellant’s action was not justifi-
able under Chapter 5 of the Crimes Code.
Finally, Appellant’s discharge of the illegal
firearm was clearly related to his confron-
tation with the vietim, as it was the weap-
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on he used in coming into contact with the
vietim. Accordingly, we would also agree
with the ftrial court that Section
505(b)(2.2)(iii) precluded Appellant from
asserting a castle-doctrine defense.

(111 Appellant’s final argument is that
the evidence was insufficient to support his
conviction for attempted murder. Appel-
lant posits that the trial court failed to
proffer an instruction on malice, resulting
in the jury’s failure to find the element of
malice existed. He claims that, in the self-
defense context, an actual but unreason-
able belief in the need to use deadly force
negates malice. We disagree.

[12-16] Our well-settled standard of
review for a challenge to the sufficiency of
the evidence is to determine whether,
when viewed in a light most favorable to
the verdiet-winner, in this case, the Com-
monwealth, the evidence at trial and all
reasonable inferences therefrom are suffi-
cient for the trier of fact to find that each
element of the crimes charged is estab-
lished beyond a reasonable doubt. Cem-
monwealth v. Dale, 836 AZ2d 150, 152
(Pa.Super. 2003). “[Tlhe facts and circum-
stanees established by the Commonwealth
need not preclude every possibility of inne-
cence.” Commonwealth v. Bruce, 207
Pa.Super. 4, 916 A.2d 657, 661 (2007) (cita-
tion omitted). Any doubt raised as to the
accused’s guilt is to be resolved by the
fact-finder. Commonwealth v. Kinney,
863 A.2d 581, 584 (Pa.Super. 2004). We will
not disturb the verdict “unless the evi-
dence is so weak and ineonclusive that as a
matter of law no probability of fact may be
drawn from the combined cireumstances.”
Bruce, 916 A.2d at 661 (citation omitted).
“The Commonwealth may sustain its bur-
den of proving every elerent of the erime
beyond a reasonable doubt by means of
wholly circumstantial evidence.” Common-
wealth v. Gibbs, 981 A2d 274, 281 (Pa.Su-
per. 2009) (citations omitted).
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[17] Initially, it appears that although
Appellant eouches his argument in terms
of sufficiency of the evidence, he is actually
arguing that the trial court erred in not
giving the Suggested Standard Criminal
Jury Instruction on malice. See Appellant’s
Brief, at 43-44 (quoting Pennsylvania Sug-
gested Standard Jury Instruction (Crim.)
15.2508(1), (2)).2 Any challenge by Appel-
lant to the adequacy of the jury instrue-
tions regarding malice, however, is waived,
as Appellant did not file an objection to the
court’s alleged failure to include the in-
struction.

[Ulnder Criminal Procedural Rules 603
and 647(B), the mere submission and
subsequent denial of proposed points for
charge that are inconstant with or omit-
ted from the instructions actually given
will not suffice to preserve an issue,
absent a specific objection or exception
to the charge or the trial court’s ruling
respecting the points.
Commonuwealth v. Baker, 963 A2d 495,
506 (Pa.Super. 2008) (quoting Common-
wealth v. Pressley, 584 Pa. 624, 632, 887
A.2d 220, 225 (2005) ).

Perhaps recognizing that he had not
filed an objection’ Appellant attempts to
phrase his sufficiency argument in such a
way that he can argue the jury never

2, Appellant appears to quote an outdated ver-
sion of the Pennsylvania Suggested Standard
Criminal Jury Instructions. The current ver-
sion of Instructions 15.203A(1) and (2} read
as follows:

1. As my earlier definition of malice indi-
cates, there can be no malice when
certain reducing circumstances are
present. When these circumstances are
present, a killing may be voluntary
manslaughter, but never murder. This
is true when a defendant kills [in heat
of passion following serious provoca-
tion] [or] [kills under an unreascnable
mistaken belief in justifying circum-
stances].

2. Accordingly, you can find malice and
murder only if you are satisfied beyond

considered the element of malice, thus
making the evidence ingufficient to sustain
his conviction for attempted murder. Ap-
pellant ignores, however, the standard of
review for sufficlency claims, which is fo
review the actual evidence presented at
trial and all reasonable inferences there-
from, and then to determine if they are
“sufficient for the trier of fact to find that
each element of the crimes charged is es-
tablished beyond a reasonable doubt.”
Dale, 836 A.2d at 152.

[18] Simply stated, our review of suffi-
ciency claims is not what instructions the
jury followed to reach its verdiet, but in-
stead to evaluate the evidence the jury had
before it. Appellant cites no case Iaw in
support of his altered standard of review.
Accordingly, any argument Appellant
makes in regard to the adequacy of the
jury instructions regarding malice is
waived, and we proceed to examine wheth-
er the evidence was sufficient to support
his eonviction of attempted murder.

[19] “A person commits an attempt
when, with intent to commit a specific
crime, he does any act which constitutes a
substantial step toward the commission of
that erime.” 18 Pa.C.S. § 901(a). “The sub-
stantial step test broadens the scope of

a reasonable doubt that the defendant
was not acting [under a sudden and
intense passion resulting from sericus
provacation by [the victim] [another
person whom the defendant was trying
to kill when [he] [she] negligently or
accidentally killed the victim] ] [or] [un-
der an unreasonable belief that the cir-
cumstances were such that, if they exit-
ed, would have justified the killing].
Pennsylvania Suggested Standard Jury In-
struction {Crim.) 15.2503(1), (2) ).

3. We note that appellate counsel did not rep-
resent Appellant at trial. Appellant was repre-
sented by different counsel.
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attempt Lability by concentrating on the
acts the defendant has done and does not
any longer focus on the acts remaining to
be done before the actual commission of
the crime.” In re R.D., 44 A3d 657, 678
(Pa.Super. 2012).

[20] Appellant was charged with at-
tempted murder of the first degree; first-
degree murder is defined as follows: “A
criminal homiecide econstitutes murder of
the first degree when it is commitfed by an
intentional killing.” 18 Pa.C.S. § 2502(a).
An intentional killing is defined as: “Killing
by means of poison, or by lying in wait, or
by any other kind of willful, deliberate and
premeditated  killing” 18 Pa.CS.
§ 2502(d). “[TThe period of reflection re-
quired for premeditation to establish the
specifie intent to kill may be very brief; in
fact, the design to Kl can be formulated in
a fraction of a second.” Commonwealth v.
Rivera, 603 Pa. 340, 355, 983 A.2d 1211,
1220 (2009) (quoting Cemmontwealth v.
Drumbheller, 570 Pa. 117, 808 A.2d 893, 910
(2002) ).

[21-24] “The mens rea required for
first-degree murder, specific intent to kill,
may be established sclely from the cireum-
stantial evidence. The law permits the fact
finder to infer that one intends the natural
and probable consequences of his acts.”
Commonwealth v. Jackson, 955 A.2d 441,
444 (Pa.Super. 2008). “The manner by
which a killing is accomplished can provide
an inference of specific intent to Kill: ie.,
the use of a deadly weapon upon a vital
part of the victim’s body allows such an
inference.” Commonwealth v. Benneit,
618 Pa. 553, 581, 57 A.3d 1185, 1202 (2012).

We have no hesitation in finding the
evidence sufficient to support the elements
of attempted murder of the first degree.
By firing his weapon toward a group of
people, he took a substantial step toward
the commission of the crime. See 18 Pa,
C.S. § 901(a). Although Appellant fired
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through a door and did not see the vietim
as he was firing, he fired the gun toward
where he perceived the group of people to
have been standing and at an abdominal-
area height, which ended up striking the
vietim in the small intestine. Appellant
therefore fired the bullet toward a vital
part of the vietim's body, which was suffi-
cient for the jury to infer a specific intent
to kill. See Bernett, supra.

[253] To the extent Appellant may ar-
gue evidence of malice was necessary to
convict for attempted murder, Appellant
acknowledges that this Court has consis-
tently held malice is not an element of
attempted murder. See, e.g., Common-
wealth v. Geathers, 847 A2d 730, 736
(Pa.Super. 2004) (“[M]alice is not an ele-
ment of attempted murder.”). It is well-
settled that we are bound by prior deci-
sions of this Court. See Commonwealth v.
Coppedge, 984 A2d 562, 565 (Pa.Super.
2009) (quoting Commonwealth v. Baker,
963 A2d at 509). Even if we were to
consider the sufficiency of the evidence to
support malice, “[s]pecific intent and mal-
ice may be established through circum-
stantial evidence, such as the use of a
deadly weapon on a vital part of the vie-
tim’s body.” Commonwealth v. Arrington,
624 Pa. 506, 522, 86 A.3d 831, 840 (2014)
(citing Commonmwealth v. Houser, 610 Pa.
264, 273, 18 Aj3d 1128 1128, 1133-34
(2011)). As we have found supra, Appel-
lant’s firing his weapon toward the ab-
dominal area of the group of people is suf-
ficient to show that he used a deadly
weapon toward a vital part of the body.
Appellant’s argument fails, and the evi-
dence was sufficient to support his convie-
tion for attempted murder,

Judgment of sentence affirmed.

Judge Nichols joing the Opinion.

P.J.E. Bender files a Concurring
Opinion.
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CONCURRING QOPINION BY
BENDER, P.J.E.

I agree with the Majority that Appellant
was not entitled to a eastle-doetrine jury
instruction because he was engaged in
criminal activity when he shot the victim.
See 18 Pa.C.8. § 505(b)(2.2)(H). I write
separately to express my disagreement
with the Majority’s primary conclusion
that Appellant was not entitled to the cas-
tle-doctrine jury instruction as a matter of
Iaw due to lack of evidence establishing the
condition set forth in Subsection 2.1(3). To
the contrary, I believe Appellant's own
testimony provided a sufficient factual ba-
sis to issue the instruction pursuant to that
provision.

It is undisputed that Appellant pos-
sessed a subjective belief that an unlawful
and forceful entry was occurring. See Ma-
jority Opinion at 1288. Thus, the only re-
maining issue with regard to Subsection
2.1 was whether there was evidence that
the “person against whom the foree is used
is in the process of unlawfully and forceful-
ly entering ... a dwelling, residence or
occupied vehiclel.]” 18 Pa.C.S.
§ 505(2.1)(i). The Majority agrees with the
trial court that “there was no evidence
presented indicating ... the vietim was in
the process of unlawfully and forcefully
entering the carriage house.” Majority
Opinion af 1289. The record belies this
conclusion.

As the Majority concedes, there need
only be “some evidence, from whatever
source,” to justify the castle-doctrine in-
struction. Id. at 1288 (quoting Common-
wealth v. Torres, 564 Pa. 219, 766 A2d
342, 345 (2001) ). However, in rejecting the
instruetion, the trial court simply disre-
garded Appellant’s testimony when it stat-
ed that the “only ‘evidence’ that the victim
was attempting to break into the carriage
house is [Appellant]’s uncorroborated testi-
mony of his subjective belief that the vic-
tim was attempting to break in, which is

contradicted by the physical evidence at
the scene.” Trial Court Opinion, 12/19/17,
at 6. There is much to unpack from this
statement.

First, there is no requirement set forth
in the text of the statute that evidence
offered to satisfy Subsection 2.1(i) must be
‘corroborated.’ Any such rule would appear
absurd in light of the fact that the uncor-
roborated testimony of a solitary witness is
sufficient to secure a conviction under the
beyond-a-reasonable-doubt standard. See
Commonwealth v. Johnson, 130 A.3d 474,
481 (Pa. Super. 2018) (holding that “the
uncorroborated testimony of a single wit-
ness is sufficient to sustain a convicetion for
a criminal offense, so long as that testimo-
ny can address and, in fact, addresses,
every element of the charged crime.”). Un-
der the some-evidence-from-whatever-
source standard, applicable here, Appel-
lant’s own testimony must be sufficient to
invoke the castle-doctrine instruction, so
long as that testimony satisfies, or poten-
tially satisfies, the statutory elements set
forth in Subsections 2.1(i} and 2.1(ii). Nev-
ertheless, other evidence in this case cor-
roborated Appellant’s testimony as to rele-
vant facts pertinent to Subsection 2.1(i), at
least in part, as discussed below.

Second, Appellant did not merely testify
as to his subjective belief. Although Appel-
lant testified that he thought the vietim
and his cohorts were breaking into the
carriage house, he also offered several fac-
tual observations that promoted that be-
lief. The pertinent portion of Appellant’s
testimony is as follows:

When I was awoken, I saw a group of
people pounding on my door. I yelled
who is it? Who is it? They kept pound-
ing. And then I actually saw one of them
shoulder my door with their shoulder
and then one of them ran into my door
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and dropped kicked it. At that point, I
realized people were breaking in.

N.T. Trial, 3/24/17, at 149-50.

Only the final sentence of the above
testimony constitutes Appellant’s subjec-
tive belief. Otherwise, the preceding sen-
tences detail Appellant’s direct observa-
tions, not his subjective conclusions about
those observations. The jury was free to
reject his version of events, but the trial
court was not. Testimony that people esca-
lated from pounding on a door, to shoul-
dering and kicking that door, while refus-
ing to answer the pleas from the occupant,
certainly constitutes at least “some evi-
dence, from whatever source,” Torres, su-
pra, that those people were “in the process
of unlawfully and forcefully entering” Ap-
pellant’s home, 18 Pa.C.S. § 505(2.1)(1).
Shockingly, neither the Majority nor the
trial court mention this testimony in their
respective opinions.

The trial court spends much of its opin-
ion explaining how this gang of 8-10 inebri-
ated persons failed to corroborate Appel-
lant’s version of events, which, as noted
above, is irrelevant to the applicable stan-
dard here, as Appellant’s testimony need-
ed no corroboration to invoke the castle-
doctrine instruction. Nevertheless, their
testimony did corroborate Appellant’s ver-
sion but for two critical facts: the shoulder-
ing and kicking of the door. While these
facts are essential to establishing that the
drunken gang outside of Appellant’s door
was attempting to unlawfully gain entry
therein (whereas that element is not met if
they had only knocked loudly), those facts
require no corroboration under the appli-
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cable standard. Appellant’s testimony was
enough.

Third, contrary to the court’s conclusion
that the physical evidence contradicted Ap-
pellant’s version of events, the trial court
simply disregarded corroborative physical
evidence. The court indieates that a boot
print was found on the door at issue. TCO
at 6. Inexplicably, the trial court then dis-
misses this evidence, which ecorroborates
Appellant’s claim that the door was kicked,
because a locksmith testified that he “was
unable to definifively link any damage to
the door, including what appears to be a
boot print, to the incident that caused the
shooting.” Id. (emphasis added). Whether
the boot print was “definitively” linked to
the incident is irrelevant unless the trial
court was assessing the weight or credibili-
ty of that evidence, which it could not do
under the some-evidence-from-whatever-
source standard.

In sum, I believe the trial court’s refugal
to issue a castle-doetrine instruction on the
specific basis that Appellant had failed to
offer evidence of the condition set forth in
Subsection 2.1(1) was clearly erroneous.
Nevertheless, because I agree with the
Majority that Appellant’s illegal possession
of a firemm at the time of the shooting
precluded him from invoking the castle-
doctrine instruetion under Subsection
2.2(iii), I eonecur in the result reached by
the Majority’s opinion.
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